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A CONTINENTAL CONGRESSMAN: OLIVER ELLS- 
WORTH, 1777-1783. 1 

October 8, 1778, " Mr. Ellsworth, a delegate from Connecticut, 
attended and took his seat in Congress." 2 Occupied at home with 
so many other duties, Ellsworth had suffered nearly a year to elapse 
from the time of his first election before he took his place among the 
civil rulers of the loosely joined confederacy of states. Six years a 
delegate, he went to Philadelphia but five times in all. His first 
attendance, lasting a little over four months, ended February 19, 
1779, when leave of absence was granted him. Beginning again in 
the middle of December, 1779, his name appeared on the roll-calls 
until the latter part of June, 1780; on July 3 another member was 
appointed to his place on a standing committee. Absent nearly a 
year, he reappeared at Philadelphia at the beginning of June, 1781, 
and sat until September. Returning on December 20, 1782, he sat 
until near the close of January. His final attendance was from 
April 1 until midsummer, 1783. 3 

Unfortunately, this sort of spasmodic membership was not excep- 
tional. None of the states kept its full quota in constant attendance. 
Even the standing committees whose work was of an executive char- 
acter were subject to incessant changes in their membership. It is 
no wonder that Washington, after pointing out in one of his letters 
that short enlistments were the cause of the worse embarrassments 
in the military line, promptly added, " A great part of the embarrass- 
ments in the civil flow from the same source." So far as Congress 

1 This is the continuation of an article in the Review for April, 1905, 534- 
564 : " The Early Life of Oliver Ellsworth." 

2 Journals of the Continental Congress, IV, 583. 

3 Roll of State Officers and Members of General Assembly of Connecticut, 
459-460; Journals of Congress, V, 65, 451 ; VI, 103 ; VII, 118, 171, 177, 192-193; 
VIII, 45, in, 124, 170, 291. Letters of Ellsworth, in the Trumbull collection 
and elsewhere, confirm certain of these dates. A letter written from Philadel- 
phia to his brother David is dated January 9, 1778; but it seems clear that this 
was a slip, Ellsworth forgetting that a new year was begun. Another letter to 
the same brother, written from Philadelphia on November 10, 1779 — more than 
a month before the journal record of Ellsworth's second appearance in Congress — 
is harder to explain. That he should have been there and yet not have taken his 
seat is scarcely credible. He speaks in the letter of the ill health of his father, 
and the only conjecture I can offer is that this or something else suddenly 
recalled him to Connecticut. 

751 



75 2 W. G. Brown 

alone was concerned, the practice is in part attributable to economy, 
but in part also to the plain fact that the colonies, though they had 
united in declaring and in striving to achieve their independence, 
were as yet scarcely started on the road to a real union, to nationality. 
The members of Congress were delegates, hardly representatives. 
They were responsible collectively to their several states, rather than 
individually to their constituents. They were, in fact, held to a 
regular accounting with the governments of their states. Ellsworth's 
letters from Philadelphia to Governor Trumbull might almost be 
despatches from an ambassador to a secretary of state. 1 Ordinarily, 
he and his colleagues for the time being collaborated in joint epistles. 
All votes in the chamber were taken by states, and the vote of a dele- 
gation evenly divided on any question was lost. 

Nevertheless, Ellsworth's work in the Continental Congress is not 
negligible, either from the point of view of a biographer or in a 
broader study of the times. It began before he went to Philadel- 
phia. On December n, 1777, Congress appointed him one of the 
five members of a committee to investigate the causes of the failure 
of an expedition into Rhode Island, 2 and Van Santvoord states also 
that he and two of his associates took a mass of testimony and pre- 
sented a report. 8 But the report led to no action by Congress, which 
was doubtless far too busy with other expeditions to carry out its 
purpose, announced in 1777, of accounting for all the expeditions that 
had failed. 

In the autumn of 1778, when Ellsworth went at last to Phila- 
delphia, the first fine ardors of the Revolution were long since spent. 
Both sides had come to see clearly the nature of the struggle, and 
that it was bound to be long and difficult, whichever side might 
win. For the leaders of the patriot cause there had been many bitter 
disappointments : from the loss of battles, from the falling away of 
the weaker-hearted in their own party, from convincing proofs of 
the enemy's superior strength in wealth and discipline and numbers. 
But at least, on the other hand, the cause they fought and worked 
for was now by the Declaration of Independence, and by many other 
acts equally significant and irrevocable, completely blazoned to the 

1 Most of these letters, probably all, are in the Trumbull collection in the 
library of the Massachusetts Historical Society. The more important are printed 
in the society's Collections, fifth series, IX, X, seventh series, II, III. Some are 
also to be found in Flanders's life of Ellsworth in his Lives and Times of the 
Chief Justices. Through the kindness of the society's librarian, however, I have 
been permitted to use the originals, and my references are to these. 

'Journals of Congress, III, 545, 571-572- 

3 George Van Santvoord, Lives and Judicial Services of the Chief-Justices, 199. 
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world. They were no longer fighting for a mere redress of griev- 
ances; they were trying to keep alive a new member of the family 
of nations. France had already recognized them, and was aiding 
them with money, with ships, with soldiers. Nor had success in 
arms been wholly wanting. Save in the desperate counter-strokes 
at Trenton and Princeton, Washington's army, it is true, had never 
won a decided victory in a pitched battle; but Burgoyne and his 
army were captives, and the grand strategy of the enemy for the 
year 1777 had undeniably failed. Emerging the next spring from 
his supreme ordeal at Valley Forge, Washington had been cheered 
by the news of the treaty with France, and then by Sir Henry 
Clinton's evacuation of Philadelphia. In June he had fought at 
Monmouth a pitched battle which was at least indecisive, and which, 
but for the misconduct of Charles Lee, might well have been a 
victory. That he and his little armies could do no more was the 
fault — so far as it was a fault at all — of the states, which did not 
adequately recruit or arm or supply them, and of a central govern- 
ment which was still but little more than a government by consent. 
The Articles of Confederation, which would serve, so soon as they 
should be ratified, to give the authority of a written agreement to 
such concessions of. power as they made to Congress, had been laid 
before the legislatures of the states ; but these were slow to ratify. 
Meanwhile, through its standing committees, Congress was dis- 
charging as best it could the various functions of a proper govern- 
ment ; by requisition on the states and borrowing abroad it was doing 
what it could to procure the means to keep the armies in the field. 

The Continental legislature, which had been, at its first session, 
the ablest group of men ever at one time gathered under one roof in 
America, had naturally lost to the new state governments and to 
foreign courts a number of its most illustrious members. Franklin 
and John Adams were in Europe. Jay and Henry and Jefferson 
and John Rutledge were occupied with high services to their sev- 
eral states. Washington, of course, was in the field. At the first 
roll-call after Ellsworth took his seat, only thirty-two delegates 
answered to their names. But some of the names that were an- 
swered to would have shone on any list. To that particular roll-call 
Samuel Adams and Gerry, Roger Sherman, Witherspoon, Richard 
Henry Lee, Laurens, and Drayton responded. Gouverneur Morris 
was a member, though not then present, and, for a little while longer, 
Robert Morris also. In a few weeks, John Jay took his seat from 
New York. 

It is doubtful, however, if any of these men surpassed in wisdom, 
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or in experience and influence, the colleague whom Ellsworth found 
awaiting him, and whose name is signed with his to several letters 
which were despatched to Governor Trumbull in the next few weeks. 
Roger Sherman was by this time a veteran in continental politics, and 
we know that Ellsworth profited to the full by the older statesman's 
counsel and friendship. He once declared that he had taken the 
character of Sherman for his model; and on this confession John 
Adams, it is said, made comment that it was praise enough for both. 1 
They worked together on many occasions for the interest of Con- 
necticut and the good of the whole country, and though they fre- 
quently differed, and their names appeared on opposite sides on 
various questions, no jealousy or personal antagonism of any sort 
between them has ever come to light. 

The dry and meager Journals of the Congress reveal but little 
of the human quality of the debates, which were always secret. To 
read them seems a tiresome and not a particularly profitable sort of 
historical delving until, dismissing the notion that our American 
political system was " struck off at a given time by the brain and 
purpose of man ", 2 the student comes to understand that he is groping 
among the roots of institutions which are now grown to a colossal 
power and reach. Ellsworth, for example, was soon assigned to 
three standing committees which may be regarded as the rudimentary 
forms of three great departments of our present government. One 
was the Marine Committee, which a little later became the Board of 
Admiralty ; by another change, its duties were later devolved upon a 
sort of department of naval affairs, headed by a secretary or man- 
ager whose counterpart under the Constitution is the secretary of the 
navy. The second, already styled the Board of Treasury, attained, 
through much the same succession of changes, a like ancestral rela- 
tionship to the present Department of the Treasury. The third was 
the Committee of Appeals ; and that, it is now quite clear, was the 
first forerunner of the present Supreme Court of the United States ; 
its work was the beginning of all our federal jurisprudence. Natur- 
ally, in view of what came after, Ellsworth's membership in it has 
been singled out as the most significant fact of his first term of 
service. 

1 Longacre and Herring's National Portrait Gallery, IV, sketch of Ellsworth, 
8 (108). 

2 Yet Gladstone's famous sentence is not deserving of the ridicule and the 
downright contradiction which it has occasionally drawn forth. It is only by 
contrast with the British Constitution, " the most subtile organism which has 
proceeded from the womb and the long gestation of progressive history ", that 
he attributes to the American Constitution so instantaneous a birth. North 
American Review, CXXVII, 185. 
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And the Journals, indeed, supply us with no great mass of facts 
to choose from. They inform us 1 that he voted aye on two sets of 
resolutions, of a distinctly New England flavor and opposed mainly 
by delegates from the south, proclaiming the necessity of a very 
strict morality among a people fallen on such evil times, and con- 
demning, in most pointed terms, the evil amusements of playgoing, 
gaming, and horse-racing. They also tell us how he voted on a few 
other questions, none, however, of a nature to indicate his general 
views. With R. H. Lee, Bartlett, and Samuel Adams, he served on 
a special committee to attend to a memorial from Governor Trumbull 
calling attention to the unrewarded services and sacrifices of his son, 
Colonel Joseph Trumbull, who had been the commissary-general of 
the army. 2 He was on another special committee to look into certain 
seizures of property at the time when Philadelphia was evacuated 
by the British 3 ; and he was also on the committee which, after inves- 
tigating fully Robert Morris's management, through the firm of 
Morris and Willing, of certain large purchases for the army, not 
merely exonerated Morris from all the charges against his integrity, 
but praised him highly for ability and patriotism. 4 This report may 
very well have opened the way for the later determination of Con- 
gress to put Morris in control of the Continental finances. Per 
contra, when charges were brought against Benedict Arnold, who 
was at this time in command at Philadelphia, living beyond his 
means, consorting most with an aristocratic and decidedly Tory set 
in the society of the gayest of all colonial cities, and about to be 
married to the beautiful daughter of a prominent Tory family, Ells- 
worth voted against a motion to postpone investigation. 5 Another 
important assignment was to a committee of all the states, charged 
to investigate the disputes among our agents abroad and to consider 
the whole subject of our foreign relations. When it reported, Con- 
gress voted to recall several of our representatives at European 
courts and adopted rules intended to prevent disagreements and 
conflicts of authority such as that which had arisen between Silas 
Deane and Arthur Lee. 6 His last assignment was to a committee 
which conferred with Washington about the office of inspector- 
general. 

Unfortunately, too, his letters do not greatly increase our knowl- 

1 Journals of Congress, IV, 590, 602-603. 

2 Ibid., 597. 
^ Ibid., 614. 

* Ibid., V, 28, 49-51. 

6 Ibid., 55. 

6 Secret Journals of Congress, II, 517, 525 ff. 
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edge of the clearly active and varied part which he was already 
playing at Philadelphia. The letters to Trumbull for this term of 
service are all joint epistles; the first two signed by Sherman and 
Ellsworth, the remainder, written after Sherman had gone home, by 
Eliphalet Dyer, Ellsworth, and Jesse Root. Like most joint letters, 
they are dry and matter-of-fact; but if they had been written by- 
Ellsworth alone they would not, in all probability, have been much 
more readable. Three or four letters which he did write at this 
time to his younger brother, David, have been preserved. 1 The first 
of them 2 begins with a "Dear Sir", and another "Sir", with a 
comma, precedes " your affectionate brother " at the end. It runs : 

Neither the business of Congress, nor amusements of this gay 
City have been able to make me forget my friends at Windsor. 
Among others of them you in particular have my most constant re- 
membrance and continued good wishes. If in anything at this dis- 
tance I can serve you, you will oblige me by letting me know it. Do 
you want any [thing] that I could purchase for you here? Almost 
everything is to be bo't here tho' at exorbitant prices. A principal object 
under consideration of Congress at present is if possible to establish 
the credit of the currency, and so to reduce prices. The best time to 
have done this is indeed past. I do not, however, despair of its being 
affected yet. My little family I suppose are now at Windsor and doubt 
not they have your particular care to make them comfortable in my 
absence, and the rather as you have none of your own yet to be con- 
cerned for. I desire a suitable remembrance to all our family. 

It is not a particularly unfavorable specimen of Ellsworth's epis- 
tolary style during these years of absorbing work. As he grew 
older, more signs of culture began to appear in his rare letters, and 
also — for in this, too, he was a New England type — a bit more of 
himself and his human interests and affections, and even, here and 
there, mild displays of humor. But the Revolutionary statesmen 
were not, as a rule, amusing correspondents. As a group, they 
strike one as uncommonly serious-minded and self-contained. 3 Such 
high spirits as Gouverneur Morris sometimes displayed were rare 
among them. Ellsworth's allusion to his brother's lack of any family 
of his own may have been meant for a sly hint of a suspicion that 
the other was soon to be married. A little later, 4 the fact of an 
engagement being announced, he wrote his congratulations. But 
the nearest he came to a joke on an occasion which might be con- 

1 For copies, I am indebted to Mr. G. E. Taintor, of Hartford, Conn. 

2 October 25, 1778. 

3 Professor Barrett Wendell has somewhere amiably described them as the 
group of " grave and learned obstetricians who presided at the birth of their 
country ". 

* January 26, 1779. 
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sidered somewhat favorable for a bit of teasing was to wish that 
Goshen, the town in which the young woman lived, might prove 
to be flowing in milk and honey. " Everybody ", he again breaks 
off from his brother's affair to say, " is now thinking and talking 
about the paper currency." No doubt the pleasure-loving set in 
Philadelphia, which Arnold preferred to his sober Whig acquaint- 
ance, found Ellsworth and his fellows less to their liking than Andre 
and the other young English officers whom these preoccupied patriots 
had displaced. 

The letters to Trumbull also are largely devoted to the cur- 
rency. That problem, and the almost equally discouraging delay of 
the states in ratifying the Articles, were at this time causing the 
greatest anxiety among all thoughtful Whigs. The Continental 
issues of paper money were depreciated to such a point that it was 
seen clearly that something radical must be done to give them higher 
value, or else some other medium must be contrived. Meanwhile, 
led by Maryland, certain states which had no claims to western 
lands were insisting that the states which did have such claims ought 
to surrender them to the general government, and were demanding 
that concession as a condition of their acceptance of the Articles. 

In October Sherman and Ellsworth wrote to Trumbull 1 : 

The affair of finance is yet unfinished; the arrangement of the board 
of treasury is determined on, but the officers are not yet appointed. 
To-morrow is assigned for their nomination. The members of Con- 
gress are united in -the great object of securing the liberties and inde- 
pendence of the States, but are sometimes divided in opinion about 
particular measures. 

New Jersey, Delaware, and Maryland, they reported, had not yet 
ratified the Articles. These states were asking, not merely that the 
western lands should be ceded to the confederacy, but that out of 
those lands grants should be made to the soldiers of all the states. 
Sherman and Ellsworth added : 

Perhaps if the Assembly of Connecticut should resolve to make grants 
to their own troops, and those raised by the States of Rhode Island, 
New Jersey, Delaware, and Maryland, in the lands south of Lake Erie, 
and west of the lands in controversy with Pensylvania,* free of any 
purchase money or quit-rents to the government of Connecticut, it 
might be satisfactory to those States and be no damage to the State 
of Connecticut. 

'October 15, 1778, Trumbull Papers. 

2 Meaning the Susquehanna lands, claimed by Connecticut and by Penn- 
sylvania ; the dispute was now pending before a tribunal established by Congress. 
The " lands south of Lake Erie " included, of course, the region later known 
as the Connecticut Western Reserve. 
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This was doubtless one of the first suggestions looking to that 
qualified cession of her western claims which Connecticut made a 
few years later. It was also with gifts of western lands that the 
state finally compensated her soldiers and other of her citizens who 
had lost or suffered by the war. 

In January, 1 Trumbull having made inquiries about the progress 
of confederation, Ellsworth, Dyer,, and Root replied that Delaware 
and Maryland still held out, and that it was a question whether the 
assent of the other eleven was binding without theirs. Early in 
February, 2 they could write that only Maryland now held out; but 
the little state, as the event proved, was stubborn and resolved 
enough to hold out two years longer, and until, by extorting from 
the claimant states the cessions she demanded, she had accomplished 
for them all a long step toward the real union they were all so sadly 
in need of. 

As to the finances, the Connecticut delegates had the pleasure to 
inform the governor, early in November, 3 that his son had been 
unanimously chosen to the head of the new arrangement of the 
treasury ; and at the beginning of the new year they transmitted the 
measures adopted by Congress " to releive its sinking credit and 
possibly gradually to appreciate its value. A portion of every day ", 
they added, " was set apart for that purpose, and [it] was not closed 
till Saturday night last. We thought it prudent to detain Brown 4 
till we could transmit to you the proceedings of Congress on that 
subject, lest his return without any intelligence might fix the impres- 
sion on the minds of the people that Congress was only amusing 
them with bare pretences, while in fact they meant to have the bills 
die in the possessors' hands." 5 Detaining the messenger another 
day, they sent on the apportionment of a tax of fifteen million dollars 
which Congress had voted to request the states to raise. Connec- 
ticut's quota was one million seven hundred thousand dollars, and 
her delegates pointed out that it could be paid more easily at once, 
while the Continental bills were sunk so low, than later, when, it was 
hoped, these would rise in value. Of other not unimportant matters 
they also wrote, and always with both ardent patriotism and good 
common-sense ; and from time to time they communicated tidings 
from various quarters of moment to the great cause. 

'January 4, 1779, Trumbull Papers. 
2 February 11, 1779. 
3 November 10, 1778. 

1 A messenger who was constantly traveling backward and forward between 
Philadelphia and Hartford. 

5 January 4, 1779, Trumbull Papers. 
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But there is nothing of the Committee of Appeals. Quite prob- 
ably, Ellsworth did not divine that of all his duties in the Congress 
that was the most distinguished. It may well have taken him years 
to perceive how truly constructive was the work which he and his 
fellow-committeemen happened upon the chance to do. He does 
not seem to have moved very fast in the direction of nationalism and 
the advocacy of a stronger government. Perhaps the zeal of his 
own state, up to this time, in all that pertained to the cause, kept 
him from seeing how inadequate the independent action of thirteen 
states in the management of their common interests must in the 
long run prove. As to the necessity of some sort of federal court 
or courts to sit on cases which it would be obviously unfair to 
submit, for final decision, to the courts of any one state, only the 
actual coming up of such cases, and not the forethought of any state 
or statesman, first made it plain. One such controversy was that 
which had arisen between Connecticut and Pennsylvania over the 
ownership of the Susquehanna country. But the class of contro- 
versies to which this belonged was not large enough to create of 
themselves a clear necessity for a permanent tribunal. The system 
of privateering which Congress early authorized, and the beginning 
of a navy, soon, however, led to disagreements that were numerous 
and clearly of a nature to demand adjudication by some Continental 
court. Prompted by Washington, 1 Congress, after some delay, set 
up a standing committee " to hear and determine upon appeals 
brought against sentences passed on libels in the courts of Admiralty 
in the respective States." 2 

By the time Ellsworth became a member of it, this committee 
had disposed of thirty-eight appeals, 3 and there had been no resist- 
ance to its authority. It sat in the state-house at Philadelphia, 4 
and appeals were coming in regularly. But when he had been about 
a month a member one was received which led very quickly to a 
questioning of the power of the committee and of Congress. The 
cause is therefore deservedly celebrated, and Ellsworth's sitting on 
the somewhat anomalous tribunal which tried it may well be ac- 
counted one of the accidents which help to shape even the least 
haphazard of careers. 

It was the case of Thomas Houston versus the sloop Active, 

1 Writings of Washington (Sparks's ed.), Ill, 154-155. 

2 Ibid., 196-197; Journals of Congress, III, 43, 174. 

8 J. C. Bancroft Davis, 131 U. S. Reports, appendix, xxiv, xxv, xli. 
1 J. Franklin Jameson, " The Predecessor of the Supreme Court ", in his 
Essays in the Constitutional History of the United States, 31. 

AM. HIST. REV., VOL. X. — 49. 
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appealed from the Pennsylvania Court of Admiralty, 1 where it had 
been tried before a jury. The committee reversed the decision ; but 
when the case was remanded to the state court the Pennsylvania 
judge, though he acknowledged the committee's jurisdiction, was 
unwilling to disregard the jury's award. Instead, he ordered the 
marshal to sell the sloop and cargo and bring the proceeds into court. 
The claimants who had been worsted before the jury thereupon 
moved the committee for an order to the marshal to execute its 
decree. This motion was pending when the committee, receiving a 
warning from Benedict Arnold that it must act quickly if it would 
assert its authority, and urged also by the claimants, assembled one 
morning at eight o'clock and granted an injunction to restrain the 
marshal from paying into the judge's hands the sum obtained by 
the sale. The injunction was, however, disregarded, and in this 
way there arose the first clear conflict between the judicial authority 
of a state and of the United States. The committee found itself as 
powerless to enforce its decree as Congress was to enforce its requisi- 
tions. Fearing to endanger the public peace by prolonging the con- 
troversy, it merely entered in its minutes that it would take no 
further action in the matter " until the authority of the court be so 
settled as to give full efficacy to their decrees and process ". 

But that was not the end of the case. Nearly thirty years later, 
it came in another form before John Marshall and his associate jus- 
tices of the Supreme Court of the United States, 2 and there was 
another collision with the authorities of Pennsylvania before the 
decision of the court, sustaining the committee, was finally carried 
into effect. 

Nor was it the end of the Committee of Appeals. When it ren- 
dered its report, Congress referred the matter first to a special com- 
mittee and then to a committee of the whole house. It was debated 
for two entire days, and a series of resolves was passed, over the 
opposition of the Pennsylvania delegates, insisting that Congress 
and the committee were within their powers in all that they had 
done. These resolves were later transmitted to the legislatures of all 
the states, that they might " take effectual measures for conforming 
therewith ". 3 Several states did make formal concession of the 
right of appeal to Congress in cases of capture. 

Ellsworth had left before these steps were taken, but he was 
back in his seat, and again a member of the committee, when the 

1 5 Cranch's Reports, 1 1 5 ff . ; 1 3 1 U. S. Reports, appendix, xxix-xxxi v. 

2 United States vs. Peters, 5 Cranch's Reports, 1 1 5 ff. 
^Journals of Congress, V, 43, 86-90, 217. 
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next stage of this institutional development was reached. That was 
in January, 1780, 1 when Congress resolved " That a court be estab- 
lished for the trial of all appeals from the courts of admiralty in 
these United States, in cases of capture, to consist of three judges, 
appointed and commissioned by Congress ". A week later three 
able lawyers were named for this first federal court, one of them 
Ellsworth's colleague, Titus Hosmer. 2 Once or twice thereafter 
Congress had occasion to defend the course it had taken on the 
question of prizes, but the Articles of Confederation conceded the 
authority it had already exercised, and the court remained in exist- 
ence until 1786, when it ceased to sit merely because there were no 
more cases on its docket. By his share in creating it Ellsworth — no 
doubt unwittingly — had been training his hand for the noblest task 
it ever found to do ; and in his membership of the committee which 
preceded it he had had an experience' which must have proved of 
value in the highest office he was ever to hold. 3 Characteristically, 
however, he has left no record of these things in any of his letters. 
But, even if he had been a more voluminous letter-writer, this 
would not be surprising. Other needs of the struggling young gov- 
ernment were much more imperative than the need of a judiciary. 
In the winter and spring of 1 779-1 780, it was again the finances that 
absorbed the attention and activity of Congress ; and Ellsworth, even 
before he returned to Philadelphia, had been occupied with a scheme 
of betterment — albeit a bad one. The eastern states were trying to 
unite on a plan to remedy the evil of a depreciating currency, and 
they hit upon the hopeless and vicious plan of a limitation of prices 
by law. Massachusetts taking the lead, a convention for that pur- 
pose was held at Hartford in October, 1779, and Ellsworth was 
one of the four Connecticut delegates. It was agreed that Con- 
necticut and New York should pass laws to limit prices similar to 
those already passed by the three states to the eastward ; resolutions 
were adopted in favor of raising more money by taxation and of 
repealing certain state embargoes ; and all the states as far " west " as 
Virginia were invited to send representatives to a larger convention 
for limiting prices, to be held at Philadelphia in January. To this 

■January 15, ibid., VI, 14. 

2 Ibid., 17. 

'The history of the Committee of Appeals and the Court of Appeals is 
carefully given in J. F. Jameson's " The Predecessor of the Supreme Court ", 
in his Essays in the Constitutional History of the United States in the Formative 
Period, and by J. C. B. Davis in the " Centennial Appendix "to 131 U. S. Reports. 
These two writers have left little to be discovered on the subject. See also 
Hampton L. Carson's History of the Supreme Court (Philadelphia, 1892), 48-64. 
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also Ellsworth was a delegate. When it met, however, four of the 
invited states failed to appear. There were adjournments from day 
to day, an adjournment without day, a reassembling on the arrival 
of delegates from Massachusetts and Rhode Island, more adjourn- 
ments from day to day, a call on New York and Virginia, which 
had not yet acted, and then an adjournment to April, in hope that 
they would act. 1 But they never acted, and the convention never 
reassembled. Congress had been brought to favor the plan, but it 
could not bring the states into agreement. 

It was as well that they never did agree. No such expedient as 
this would have done any good of itself, and it might have delayed 
more hopeful measures. The Continental currency could not be 
saved by anything short of peace and the lodging of the power to 
tax in the government which had issued it. It had sunk so low by 
this time that those who held supplies would hardly exchange them 
for the notes at any price. In January Ellsworth wrote to Governor 
Trumbull that in the neighborhood of the army meal was selling at 
eight dollars the quart, and corn at half a dollar the ear. 2 Congress 
had in fact already decided to abandon the old method of obtaining 
supplies, to issue no more bills of credit, and to make no more money 
requisitions on the states. It was trying, instead, a plan of requisi- 
tions for specific commodities. Washington had led the way by 
calling on the state of New Jersey for food for his army, and naming 
the kind and quality of provisions which he expected from each of 
the several counties. His demand was met with an unexpected 
promptness, and about the same time Connecticut also sent on to 
the half-starved troops a supply of beef. 3 To superintend the new 
method, Congress — as was its wont when there was executive work 
to do — appointed a committee; and to this committee Ellsworth was 
assigned the day after he took his seat. 4 The service was doubtless 
as laborious as it was obscure. It brought him neither fame nor any 
other compensation. Indeed, the time when distinction could be 
won in the Congress seemed to be past. The famous names on the 
roll of members were fewer than ever. In March Madison took his 
seat as a delegate from Virginia, but the young man was as yet 
scarcely known beyond the boundaries of his native state. Ells- 
worth, it is clear from his letters, had no desire to linger at Phila- 

1 For both conventions, Connecticut State Records, II, 414-415, 562-579; 
letters from Ellsworth, and from Sherman and Ellsworth, to Trumbull, in the 
Trumbull Papers. 

2 January 14, 1780, Trumbull Papers. 

3 Ibid. 

'December 17, 1779, Journals of Congress, V, 452. 
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delphia. 1 Yet this was the longest of all his attendances. Just his- 
torians can only deplore their inability to paint in glowing and 
attractive colors the sober, silent, uninviting labors for great causes 
which deserve, but cannot win, the highest celebrity and praise. A 
single brilliant exploit in the field, a single eloquent sentence on some 
dramatic occasion, would doubtless have done more to keep alive the 
memory of a man like Ellsworth or his colleague, Sherman, than all 
the patience, judgment, energy, and devotion with which, through 
many weary weeks and months, they gave themselves to the things 
which no one wished to do, yet which must be done, and could only 
be done by men of first-rate ability. 

The new plan for supplies seemed for a while to be working 
fairly well. Late in January, Sherman and Ellsworth wrote to 
Trumbull, telling of the failure of the scheme to limit prices, but 
ended cheerfully : " It is with pleasure however we can add that 
there appears to be in the states generally a good forwardness to 
furnish their quotas of taxes and other supplies, which, aided by 
measures now under consideration, it is hoped may produce effects 
equally salutary." 2 A few days later, Ellsworth wrote again, " The 
supplies and prospects of the army are now comfortable." 3 But 
the business affairs of the Confederation could never be kept in a 
good train until the currency should be reformed. About the same 
time, Ellsworth was writing to his brother David, " I cannot tell 
you when we shall have peace or good money." 

The outcome of the long and anxious debating of Congress over 

'A letter to his brother David, dated March 24, 1780, shows how little 
ambition had to do with his being there, and in what spirit he consented to remain : 

" I still continue to be favored with good health ", he wrote. " I hope you 
and sister enjoy the same and that you have a great deal of pleasure in tending 
your baby, which I suppose by this time is beginning to talk so that you can 
almost understand it. As to the old horse, for I conclude that next to the 
baby you still think of him, having so often tended and combed him, and so 
often rode him forth in courting and in war, I have him yet on hand, and 
now and then I mount and ride him — for a long time he gained no flesh and 
was much swelled in his legs and other parts but he now thrives and prances 
well and I shall probably sell him well by and by. 

" When I came away I expected to have returned home before this time, but 
nobody is yet arrived to take my place, tho' I have encouragement that there 
will be soon. It would be both more pleasing and more profitable to me to 
return home to my own family and business than to remain here any longer at 
this time, but you know when a soldier goes forth in publick service he must stay 
until he is discharged, and though the weather be stormy and his allowance 
small yet still he must stand to his post. All this you understand well by 
experience." 

2 January 26, 1780, Trumbull Papers. 

3 January 30, 1780, ibid. 
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the problem of the currency was a determination to abandon the 
Continental paper already in circulation. The plan agreed upon was 
to sink the Continental bills of credit and issue new bills on the credit 
of the several states. These, it was thought, would be effectually 
secured against depreciation by keeping the quantity of them down, 
by providing funds for their redemption, by the shortness of the 
period, by paying interest, and by adding to the credit of the states 
the guaranty of the United States. Six-tenths of the issue was to 
be turned over at once to the several states, which could then pur- 
chase for cash the specific supplies for which they were requisitioned. 
These and other details of the plan were communicated to Gov- 
ernor Trumbull by Sherman and Ellsworth. Hastily written as their 
letter was, 1 dry and matter-of-fact though it is, it would probably 
be hard to find another contemporary document, unless it should 
be some letter of Robert Morris himself, setting forth more cor- 
rectly the state of the finances at this time and the actual working 
of the new government in that department. Taken with a letter of 
Trumbull, then on its way to the delegates, telling what Connecticut 
had done of her own motion — that is to say, no doubt, of Trumbull's 
motion — to establish the credit of the state by " the efficacy of honest 
truth " in dealing with the public creditor, it well exhibits the sort of 
patriotism in civil office that alone made possible the final victory of 
the armies. 2 The crisis weighed so heavily on Ellsworth's mind 
that three days later he wrote again to the governor, and in a style 
that was, for him, uncommonly moved and personal. This letter 



Permit me as a private citizen to express my wishes that the late 
resolutions of Congress on the subject of finance may meet your Ex- 
cellency's approbation and support. Your Excellency must have long 
seen with alarming apprehensions the crisis to which a continued 
depreciation of the paper currency would one day reduce our affairs. 
It is now, Sir, just at hand. Without more stability in the medium, and 
far more ample supplies in the treasury than for months past, it will be 
impossible for our military preperations to proceed, and the army must 
disband. The present moment is indeed critical, and if let slip the con- 
fusion and distress will be infinite. This, Sir, is percisely the point of 
time for the several Legislatures to act decidedly and in a manner 
that the world will forever call wise. It is now in their power by a 

"March 20, 1780, Trumbull Papers, Massachusetts Historical Society Collec- 
tions, seventh series, III, 26-28. 

2 For a somewhat gloomier view of the situation, see a letter from Madison 
to Jefferson, written one week later. The Writings of Madison (Hunt's ed.), 

I, 59-6i- 

3 March 23, 1780, Trumbull Papers, Massachusetts Historical Society Collec- 
tions, seventh series, III, 28-29. 
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single operation to give a sure establishment for publick credit, to 
realize the publick debt at its just value, and, without adding to the 
burdens of the people, to supply the treasury. To furnish one com- 
mon ground to unite their exertions upon for the accomplishment of 
these great purposes, your Excellency will easily percieve to be the 
spirit and design of the resolutions above referred to. They speak a 
language too plain to need any comment. I will only add concerning 
them that they have been the product of much labor and discussion; and 
tho' some States may have reason for thinking they are not the best 
possible, yet they are the best Congress could agree upon; and should 
these be rejected I confess I do not well see on what ground the com- 
mon exertions of the several States are to be united and continued 
hereafter. 

Never eloquent on paper, Ellsworth here reveals, more fully than 
in any earlier writing that has come down to us, how deeply his 
reserved, cautious, but constant nature was moved by whatever 
affected the cause he was toiling for in such unshowy ways. Wash- 
ington might have written very much in this fashion ; indeed, there 
are letters of his to governors and to Congress that are not dissimilar 
in tone. Biographers of Washington are not wrong in praising his 
incessant wrestling with Congress and the states for the means to 
carry out his plans; but they sometimes, one feels, fail to remember 
that Congress could not do more than it was doing. Throughout 
the spring and well into the summer Ellsworth was still occupied 
with the baffling task of Congress to secure money without taxation. 
At last, in June, as a member of another committee, he helped to 
carry through a plan which proved to be the beginning of better 
things. 1 It was Robert Morris's scheme of a subscription to secure 
supplies for the army, with the guaranty of Congress that the sub- 
scribers should be repaid ; and it took a form which made it, if not 
precisely a bank itself, the predecessor of the first of the national 
banks. Ellsworth's committee having reported in favor of the pro- 
posal, it was hastily indorsed, the guaranty was given, and a standing 
committee, with Ellsworth at its head, was appointed to cooperate 
with the officers. The relief it gave to Washington can scarcely be 
overestimated. 

Meanwhile Ellsworth's letters, taking a wider and wider range, 
had been keeping the governor informed of many things which he 
might otherwise have been slow to learn. For the enemy were now 
transferring their activities to the south, and the wiser heads were 
also looking, more and more hopefully, to Europe, where diplomacy 
was much engaged with American affairs. 

Ellsworth watched the movements of our allies and the general 

1 Journals of Congress, VI, 95. 
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European situation with a clear understanding that the outcome of 
our struggle did not depend on our own exertions alone 1 ; and he 
was also not unmindful of the work of the Spaniards along the coast 
of the Gulf of Mexico — an episode of the conflict which historians 
have generally underestimated or neglected — but followed with an 
interest justified by the outcome the expedition of Galvez against 
the British province of West Florida. In a letter written in May, 
he discussed, with what was for him unusual fullness and freedom, 
the state of England and the general character and prospects of our 
struggle. 2 

England, he declared, could not obtain in Europe any help what- 
ever in her warfare with America. She was, therefore, going on 
with a pretense of self-sufficiency — " much perhaps as a merchant 
sometimes on the eve of bankruptcy makes an uncommon parade of 
wealth and business, in order to keep up the delusion till chance may 
have had time to atchieve something in his favour." Moreover, 
England was, he thought, ready to be crushed with debt. Her rev- 
enues being fully charged with the interest, she could only hope to 
reduce the principal " by a sponge or revolution ". Meanwhile, 
county conventions in various parts of the kingdom were forming, 
under the first characters, bent upon reducing within proper bounds 
both the public expenditures and the powers of the crown. He 
argued from all this that Great Britain would soon " cease from 
troubling us ". 

Ellsworth was here deceiving himself, as were others also, con- 
cerning the imminence of a collapse of England's credit. Her mar- 
velous powers of endurance and recovery, and the soundness of 
her financial system, were soon to bear the test of wars far longer 
and more costly than the war in America. But he was wise to 
draw encouragement, even at a time when all the news from the 
southward was bad news, from England's international isolation and 
from the temper of the English people themselves; an admirable 
English historian of the period 3 is making it clearer than ever that 
from first to last a great part of the people of England, possibly 
the greater part, opposed the policy of the king and his ministers 
with the colonies. Ellsworth had soon to announce to the governor 
that Charleston had fallen early in May, and before he returned to 
Connecticut the enemy were overrunning the Carolinas. Gates's 
defeat at Camden and Arnold's treason at West Point were still to 

1 January 26, 1780, Trumbull Papers. 

2 May 9, Trumbull Papers. 

3 Sir George Otto Trevelyan. 
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follow. Yet the chances are that during the long period which 
elapsed before he was again in Congress he remained — and not 
without reason — hopeful of a final victory. 

Perhaps his entering on the duties of yet another office was one 
of the reasons why this time he stayed so long away from Philadel- 
phia. He was this year chosen a member of the governor's council, 
and the governor's council in Connecticut, besides its merely ad- 
visory function, was the upper house of the legislature; and the 
legislature was still the supreme court of errors. Membership in 
the council, therefore, was not a sinecure, but imposed activities that 
were now executive, now legislative, and now judicial. As Ells- 
worth remained a member until 1785, and was still district attorney 
for Hartford county, he held, from this time until the end of the 
war, apart from whatever share he still had in the work of the Pay 
Table, three public offices. It should be added that in 1779 he had 
been chosen to the Connecticut council of safety for a year. Few 
Continental Congressmen can have had better excuses for their 
absences. 1 

When he did go back, in June, 1781, it was for the least impor- 
tant, as well as the briefest, of his terms of service. Ill health was 
his reason for cutting it so short. As early as the first of August 
he wrote to Trumbull that he found himself too unwell for a constant 
attendance in Congress, and that his family and business also called 
him home. He urged, therefore, that some other member of the 
delegation be sent on by the first of September. 

Meanwhile Sherman was again his colleague, and they wrote 
somewhat more cheerfully than the year before concerning the state 
of the finances and the outlook for the cause. For one thing, the 
Articles of Confederation were now in force. Other facts of the 
situation, hopeful and discouraging, are set forth in a letter from 
Sherman and Ellsworth to Trumbull, written early in July. 2 They 
reported that in the market at Philadelphia the prices of many articles 
of country produce were nearly as low for hard money as before 
the war, but that the new Continental and state bills were no better 
than five for one in specie. Robert Morris had lately entered into 
the office of Superintendent of Finance, and much was expected 
from his abilities. No journals of Congress had been printed since 
December, for want of money to pay the expense. The regulation 
of the clothing department had been lately altered, and the several 

1 Roll of State Officers and Members of General Assembly of Connecticut, 
1776-1781. 

2 July 12, 1 78 1, Trumbull Papers. 
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states excused from procuring any accounts of the United States 
after the first day of September. The Connecticut delegates had 
opposed this change, fearing lest the army suffer by it, and feeling 
that the people could supply many articles of clothing much more 
easily than they could raise the money to buy them. It was expected 
that the emperor of Prussia and the empress of Russia would soon 
offer to mediate. Military affairs to the southward were also much 
more hopeful. 

Still, there was work enough to do, and Ellsworth had his 
share of it. Morris's management of the finances had doubtless 
convinced Congress by this time that all the departments ought to 
have single heads, and Ellsworth served on the committee to apply 
this principle to the marine. 1 Other subjects with which he dealt 
as a member of various committees were General Greene's conduct 
of the southern campaign, the pay of delegates from several southern 
states too poor to sustain their representatives, the traitorous com- 
merce of New-Yorkers with the enemy, and a proposed convention 
with France concerning the interchange of consuls, vice-consuls, and 
agents. 2 On several of these committees Madison, now by long con- 
tinuous attendance risen to much influence, was also a member. 
Van Santvoord, closely studying the motions and the roll-calls on 
questions of a sectional nature, finds that on all such issues Ellsworth 
stood with his New England colleagues, sometimes clearly opposing 
the interests of South Carolina and other southern states, which 
were now championed in Congress by John Rutledge. It is true 
that on a motion to send some arms into South Carolina for the use 
of the militia Ellsworth moved to amend by leaving the disposition 
of the arms entirely to Greene. 3 He also wished to postpone, per- 
haps to kill, a motion to relieve certain wretched inhabitants of 
South Carolina, recently released by a cartel from a cruel imprison- 
ment. 4 Georgia and the Carolinas having furnished supplies to the 
armies in that quarter, it was proposed to credit them with a pro- 
portionate allowance on their quotas of taxation, and this too he 
opposed. Unquestionably there was in Congress at this time plenty 
of sectional feeling and a lively bickering among the states. But 
these facts are not enough to prove that Ellsworth was ever gov- 
erned by merely sectional devotions and antipathies. He did support 
the motion to provide for the unpaid southern delegates. 5 Slow as 

1 Journals of Congress. VII, 141, 152. 

* Ibid., 157, 158, 165, 168, 177; Secret Journals, III, 20. 

3 Journals of Congress, VII, 142. 

1 Ibid., 152-153. 5 Ibid., 158. 
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he was to follow Madison and Hamilton on the road to nationalism, 
he seems to have been rather exceptionally broad in his patriotism, 
keeping always first in his desires the objects that were common to 
men of the patriot party everywhere. 

Before he came again to Philadelphia, the greatest of these objects 
was substantially secured. Peace had not been declared, but the 
fighting was over. Commissioners at Paris were negotiating with 
the envoys of England and of France treaties which, whatever else 
they might contain, would, it was soon quite certain, concede the 
independence of America. 

Notwithstanding that it was fifteen months from his last appear- 
ance in Congress, it is clear that Ellsworth took again, and at once, 
a place among the leaders. Madison and Rutledge were still mem- 
bers, and in November, 1782, Alexander Hamilton had joined them. 
The Journals afford material for the inference that these three, with 
Ellsworth and James Wilson of Pennsylvania, were the foremost 
men in the chamber during the following winter and spring. Their 
names appear again and again whenever really important subjects 
are dealt with. Fortunately, also, we are no longer dependent en- 
tirely on the Journals for our knowledge of the proceedings. During 
the autumn, Madison, an admirable reporter, had begun to take 
down the substance of the speeches. Some months later the house 
voted down a motion of Hamilton to open its doors to the public 
whenever the finances should be up 1 ; but Madison's notes went far 
to open them for later generations. 

There was at this time a distinct revival of energy in Congress. 
The end of the fighting, which had released some able men from 
military service to share in the debates, had also, of course, brought 
new questions to decide; and there were other questions, equally 
pressing, which had been held back until the peace should be 
achieved. Foremost of them all, however, was still the old and 
unsolved problem of how the general government was going to 
sustain itself and meet its obligations without the power to raise 
money either by customs duties or direct taxation. Morris had 
exhausted all his skill in borrowing; to pay the loans he had con- 
tracted, to redeem the still outstanding paper currency, to devise a 
sure and steady inflow of revenue — these things were beyond his 
power unless the states, as well as Congress, should hold up his 
hands. The Articles had left the right of laying taxes with the 
states; and these, now that the crisis was past, were sunk into a 

1 Ellsworth voted against this motion when it was renewed in April. Ibid., 
VIII, 252. 
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stolid inactivity worse than that of two years earlier. Morris had 
to report that on the requisition of 1782 only South Carolina had 
paid her quota in full, and that was in supplies to troops within her 
borders. The proportions of their several quotas paid in by the 
other states ranged from one-fourth by Rhode Island down to one- 
one-hundred and twenty-first by New Hampshire. From three states 
nothing whatever had been received. 1 " Imagine ", Morris wrote to 
Franklin in January, 1783, " the situation of a man, who is to direct 
the finances of a country almost without revenue, (for such you will 
perceive this to be) surrounded by creditors, whose distresses, while 
they increase their clamors, render it more difficult to appease them ; 
an army ready to disband or mutiny; a government, whose sole au- 
thority consists in the power of framing recommendations." 2 It 
is no wonder that a fortnight later he wrote to Congress : " If 
effectual measures are not taken by [the end of May] ... to make 
permanent provision for the public debts of every kind, Congress will 
be pleased to appoint some other man to be the Superintendent of 
their Finances." 3 Nor is it any wonder that Congress did not accept 
his resignation. He yielded, and kept his office, perhaps in hope 
that through a change in the system something might be done to 
relieve both him and the country from their humiliating plight. 

That was the pressing business of the hour. A few saw also 
beyond the hour and strove to turn the situation to such account that 
the system might be fitted for the permanent and constant duties of 
a real government in time of peace. Of these Hamilton was the 
ardent leader. Fresh from the office of Continental receiver for 
New York, he knew at first hand the utter inefficiency of requisitions 
as a means of revenue. During the summer he had drafted for the 
New York legislature some resolutions which were sent to Congress, 
urging a general convention to amend the Articles. He had come 
himself to Congress mainly to see if it were possible to build up, on 
the basis of the Articles, a government strong enough to live. 
Restless under makeshifts and impatient with incompetence, he went 
at his purpose with an energy that sometimes frightened where it 
did not overcome. Madison, who had long been gravitating to the 
same general desire, pursued it much more cautiously and tact- 
fully. Wilson of Pennsylvania was an able third. Rutledge was 
the stoutest champion of the states. Ellsworth occupied the middle 

1 W. G. Sumner, The Financier and the Finances of the American Revolution, 

II, 55- 

2 Sparks, Diplomatic Correspondence of the Revolution, XII, 310. 

3 Ibid., 326. 
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ground and took, for the time, a course that was moderate to the 
point of hesitation. In this he doubtless correctly represented his 
section ; for in the movement for a stronger government New 
England had as yet but little share. Moreover, the delegates from 
Massachusetts had fallen below Connecticut's in point of ability and 
influence ; and neither Rhode Island nor New Hampshire had a com- 
manding voice. Unsustained by any clearly national impulse in the 
people behind him, and without support from any New England 
colleague of rnore than ordinary force, Ellsworth, not unnaturally, 
was slow to accept a leadership so radical and fiery as Hamilton's. 
He and Rutledge were soon again at issue over plans to relieve 
the state of South Carolina 1 ; but on the bigger issues he found him- 
self at first quite as close to the South-Carolinian as to Hamilton 
and Madison and Wilson. 

He had been but a few days in his seat when the whole subject 
of finance was again, in a most unpleasant fashion, forced to the 
front. Another scheme of revenue had come to failure. Nearly two 
years earlier Congress had asked from the states authority to lay an 
impost of five per cent, on all imports, and with this request all but 
two states had in some sort made compliance. Georgia had failed 
to act at all, but only Rhode Island, which derived a considerable 
revenue from imports intended for Connecticut, had positively re- 
fused. A committee was appointed to visit the greedy little state 
and urge the scheme upon her governors. But when the emissaries 
were about to take their departure, word came that Virginia also, 
having once consented to the impost, had now reversed her action. 

This was at the end of 1782. Before a week of the new year 
was passed, a committee of officers from the army at Newburg 
arrived in Philadelphia with the solemnest and sternest of appeals for 
payment of the troops. Not even the constantly recurring rumors 
of peace with independence could long divert the members of Con- 
gress from what, in a letter home, Madison described as the cloud 
that was lowering on the North river. The one stubborn fact that 
overhung and darkened all things was the fact of bankruptcy. From 
this time until the middle of April, save for certain necessary inter- 
ruptions to attend to the peace treaty, Congress, now by special com- 
mittees, now by a general committee of the states, now in committee 
of the whole, was searching for a way to solvency and honor. 

The debate took a wide range, for in the general problem there 
were many specific perplexities. The officers demanded not merely 
present pay but security for arrears, compensation for deficiencies in 

1 Journals of Congress, VIII, 48; Writings of Madison (Hunt's ed.), I, 316. 
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rations and clothing, and commutation of their half-pay for life, 
which Congress had already voted, into an equivalent in gross. 
There was the foreign debt, and Morris's statement that he could 
negotiate no more loans until the old were somehow secured and 
interest provided. There were the various forms of the domestic 
debt, with the claims of different classes of creditors and the fre- 
quently conflicting interests of the various states. But it all came 
back to the main question, How could money be obtained? Ham- 
ilton, Madison, and Wilson at once declared that nothing would 
serve but general or Continental taxes, whether by impost or excise. 
The states must grant this power to Congress, or the Confederation, 
now that it had won its independence, would fail from sheer and 
ignominious weakness. But a group of lesser men, led by Rutledge, 
and including Madison's own colleagues from Virginia, opposed this 
policy at every turn. They would adhere to the Articles ; they feared 
and distrusted tyranny at home quite as much as they had feared and 
distrusted it in the Parliament and the king across the water; they 
would never consent to give into the same hands " the purse and the 
sword ". This last was a favorite catch-phrase. 

Ellsworth's first reported speech came on a day of general 
debate, 1 and Hamilton's reply to it, followed by Madison's cooler 
and more cautious argument, marks the high tide of the whole 
prophetically interesting discussion. The question was on Wilson's 
motion, modified by Madison, " That it is the opinion of Congress 
that the establishment of permanent and adequate funds to operate 
generally throughout the U. States is indispensably necessary for 
doing complete justice to the Creditors of the U. S., for restoring 
public credit and for providing for the future exigencies of the war." 2 
When the two opposing views were set before the house, 

Mr. Elseworth acknowledged himself to be undecided in his opinion; 
that on one side he felt the necessity of continental funds for making 
good the continental engagements, but on the other desponded of a 
unanimous concurrence of the States in such an establishment. He 
observed that it was a question of great importance, how far the federal 
Gov* can or ought to exert coercion against delinquent members of 
the confederacy; and that without such coercion no certainty could 
attend the constitutional mode which referred every thing to the unani- 
mous punctuality of thirteen different councils. Considering therefore 
a continental revenue as unattainable, and periodical requisitions from 
Congress as inadequate, he was inclined to make trial of the middle 
mode of permanent State funds, to be provided at the recommendation 
of Cong 5 ., and appropriated to the discharge of the common debt. 

January 28, 1783, ibid., 335-34°- 
'Ibid., 334. 
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Hamilton's quick reply 1 disclosed the defect of his extraordinary 
quality. Too strenuous in his statesmanship to yield to merely 
politic considerations, and neglecting the one ground on which Ells- 
worth had criticized his policy — namely, that it was impracticable — 
he dwelt at length on the sure inadequacy of the other's proposal and 
then, utterly disregarding the suspicions of the states'-rights party, 
boldly avowed that one reason why he wished Congress to have the 
power in question was because the energy of the central govern- 
ment was, in general, far too slight. It was not strong enough, he 
said, to pervade the states and draw them into a union. He consid- 
ered, therefore, that " it was expedient to introduce the influence 
of officers deriving their emoluments from and consequently inter- 
ested in supporting the power of, Congress." 

Madison saw the blunder, and jotted down in his notes — perhaps 

on the very instant : 

This remark was imprudent and injurious to the cause w"* it was 
meant to serve. This influence was the very source of jealousy which 
rendered the States averse to a revenue under collection as well as 
appropriation of Congress. All the members of Congress who con- 
curred, in any degree with the States in this jealousy smiled at the 
disclosure. Mr. B[land] and still more Mr. L[ee], who were of this 
number took notice in private conversation, that Mr. Hamilton had let 
out the secret. 2 

A moment later, when Madison himself rose to speak for the 
resolution, he showed how indispensable to such a leadership as 
Hamilton's was his own perfect poise, his tact and courtesy, his 
patient fairness with all points of view. These two, wittingly or 
not, were already entered on the task of building for the young con- 
federacy a true constitution of government. They were trying now 
to set in place the only corner-stone from which that edifice could 
possibly arise. It is doubtful if in the long struggle with public 
opinion which was thus beginning the quick and darting genius of 
Hamilton would ever have prevailed had there been no Madison to 
smooth the way, to placate opposition, to do, in fine, whatever genius 
leaves to talents, industry, and judgment — if, indeed, these gifts in 
Madison do not also deserve the name of genius. Stating first, with 
masterly clearness, the problem of the hour, he took up, one by one, 
the various plans suggested, and showed conclusively that none of 
them would work in practice without that great concession of the 
power to tax which states'-rights men revolted at. 3 It is hard to 
see how any open mind could long hold out against his reasoning. 
Ellsworth, clearly, was one of those whose minds were open. The 

1 Ibid., 335. 'Ibid., 336. 3 Ibid., 336-340. 
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next day, Wilson proposing an elaborate scheme of taxation, and 

Rutledge answering with a plan to ask the states to levy a duty of 

five per cent, on imports to pay the foreign debt, each state to be 

credited, on its quota of the debt, with such amounts as might be 

gathered at its ports, he criticized both proposals. Madison reports 1 : 

Mr. Elseworth thought it wrong to couple any other objects with the 
Impost; that the States would give this if any thing; and that if a land 
tax or an excise were combined with it, the whole scheme would fail. 
He thought however that some modification of the plan recommended 
by Cong? would be necessary. He supposed when the benefits of this 
contin! revenue should be experienced it would incline the States to 
concur in making additions to it. He abetted the opposition of Mr. 
Woolcot 2 to the motion of Mr. Rutledge which proposed that each State 
should be credited for the duties collected within its ports; dwelt on 
the injustice of it, said that Connecticut, before the revolution did not 
import Jjp perhaps not \^, part of the merchandize consumed within 
it, and pronounced that such a plan w? never be agreed to. He con- 
curred in the expediency of new-modelling the scheme of the impost 
by defining the period of its continuance 3 ; by leaving to the State the 
nomination, and to Congress the appointment of Collectors or vice 
versa; and by a more determinate appropriation of the revenue. The 
first object to which it ought to be applied was he thought, the foreign 
debt. This object claimed a preference as well from the hope of 
facilitating further aids from that quarter, as from the disputes into 
w ch a failure may embroil the U. S. The prejudices ag st making a 
provision for foreign debts which s d not include the domestic ones was 
he thought unjust and might be satisfied by immediately requiring a tax 
in discharge of which loan-Office certificates should be receivable. State 
funds for the domestic debts would be proper for subsequent con- 
sideration. He added, as a further objection against crediting the 
States for the duties on trade' respectively collected by them, that a 
mutual jealousy of injuring their trade by being foremost in imposing 
such a duty would prevent any from making a beginning. 

He was still inclined to a compromise position, but the movement 
of his mind was plainly toward the policy of a stronger central 
government. Leaving about this time, he was gone till April, but 
very soon after his return it appeared that common-sense, and per- 
haps also a broadening sense of his own duty, were fast overcoming 
his states'-rights scruples. During his absence the party in favor 
of giving to the government strength enough to meet its obligations 
had had the better of it in debate. Events outside had been con- 
stantly supplying them with telling arguments and instances. Mor- 
ris's letter, for a while kept secret, had been given to the country. 

1 Ibid., 348-349- 

2 Oliver Wolcott, Sr., his colleague. Madison seems to have had a hard time 
with New England proper names, e. g., Sherman appears sometimes as Sharman, 
Gorham, of Massachusetts, constantly as Ghoram, and Ellsworth as Elseworth. 

3 The period proposed was twenty-five years. 
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France, the leading foreign creditor, had sharply demanded that 
Congress take some action on her claims and Holland's. The army's 
discontent had seemed for a time to be fast turning into mutiny. 
Washington, though he quelled the disposition toward violence, 
plainly declared that in his opinion his soldiers' wrath was just. By 
the middle of April, Congress was brought to a general scheme. It 
included both the federal impost of five per cent, and also, on certain 
articles of general use, specific duties. There was, besides, a requisi- 
tion on the states based on population, instead of land, which was 
the basis fixed by the Articles ; and it was agreed that in estimating 
population five negro slaves should count as three white freemen. 
Four years later, in the Federal Convention, these proposals became 
the basis of more than one quite momentous agreement. They passed 
on April 18, and Ellsworth voted for them. He had doubtless by 
this time quite abandoned his preference for permanent state funds. 
The proposals, however, were themselves a compromise. They were 
so far short of Hamilton's desire, and he had so little hope in them, 
that he would not vote for them. Nevertheless, he and Madison and 
Ellsworth were appointed a committee to commend them to the 
states. The moderate but strong address they sent out to the legis- 
latures was the work of Madison. A fortnight later 1 Ellsworth 
wrote to Trumbull : 

A plan of revenue for funding the publick debt, which has taken 
up much time in Congress, will be immediately forwarded for the con- 
sideration of the States, accompanied with the documents necessary to 
give information relating to that important subject. As was natural to 
expect at the close of so long a war, we find a considerable debt on our 
hands, which, all will agree, it much concerns our national character 
and prosperity to provide for, how various so ever may be the opinions 
as to the mode of doing it. 

It is significant, also, that Ellsworth should have been set at 
the head of a committee of nine which was now at last appointed 
to consider the New York resolutions, which had been before Con- 
gress more than a year. It was a strong committee, names like those 
of Hamilton and Wilson coming after Ellsworth 2 , but there is no 
record of anything done in the matter of a convention while Ells- 
worth was the chairman. This, however, does not prove that there 
was nothing done; for after the passage of the revenue measure 
Madison's notes grow scanter and he is constantly referring us to the 
keyhole glimpses which are all the Journals afford. We know that 
in June, backed by Hamilton, Ellsworth was urging Congress to 

1 May 13, 1783, Trumbull Papers. 

2 Bancroft, History of the United States (ed. of 1885), VI, 80, 99. 
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take a step essential to a stronger union by completing the transfer 
of Virginia's western claims to the Confederation. 1 

Meanwhile, in foreign affairs also, and particularly in the busi- 
ness occasioned by the peace, he had been conspicuously employed. 
Early in the winter, when a Rhode Island delegate had wished per- 
mission to send to the governor of his state certain extracts from 
letters from Europe, Ellsworth and Hamilton served on a com- 
mittee which reported against the proposal. 2 A few days later, with 
Hamilton and Madison, he reported in favor of a treaty of amity 
and commerce with the Netherlands. In this report, one of the 
longest ever made to the Congress, there was included the treaty 
itself and a series of forms and blanks for the various interchanges 
of officials and of courtesies which it called for. "Both the Com- 
mittee and Congress ", Madison remarks, " were exceedingly cha- 
grined at the extreme incorrectness of the American copies of these 
national acts." The debate that followed led to a motion for the 
purchase of a few books of reference for the use of Congress in such 
cases, and that motion was, no doubt, the beginning of the history 
of the libraries of Congress and the Department of State. But it 
was not the actual beginning of those libraries. Not even " a few 
hundred pounds " could be spared for such a purpose. 3 

The first of May, while there was still nothing to go on but the 
preliminaries to the peace treaty, Ellsworth, Hamilton, and Rutledge 
reported, in reply to a letter from John Adams, instructions favor- 
able to a treaty of commerce with Great Britain. 4 Again with Ham- 
ilton and Madison, and with Wilson also, Ellsworth concurred in a 
report directing Washington to occupy the frontier forts as soon as 
the British should give them up. 6 When the provisions of the treaty 
were fully known, he and Hamilton advocated a call on the states to 
carry out the recommendation concerning the Tories, 6 and they were 
both on a committee which drew up an address to the states urging 
them to conform in all good faith to such provisions as had to do 
with confiscations and with debts due from Americans to Britons. 7 

1 Writings of Madison (Hunt's ed.), I, 474. 
Journals of Congress, VIII, 88-89. He was also on the committee which 
reported against a claim of certain Rhode Island officers based on the deprecia- 
tion of the money they were paid in. 

3 Ibid., 91-109; Secret Journals, III, 289-318; Writings of Madison (Hunt's 
ed.), I, 318-319. 

' Secret Journals, III, 340. Madison ridicules this letter of Adams for its 
palpable self-seeking and self-praise, Writings (Hunt's ed.), I, 461. 

5 May 12, Journals of Congress, VIII, 259. 

6 Writings of Madison (Hunt's ed.), I, 463. 

7 Journals of Congress, VIII, 266-268 ; Secret Journals, III, 355-357. 
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Ellsworth was one of those in whom the war had left but little 

rancor. He was also one of those who felt, even at this time, that 

the United States had nothing to gain from any lowering of 

England's rank among the nations. Writing to Trumbull, he 

argued that England's debt, and the great expense of her peace 

establishment, which in his judgment had forced her to treat with 

America, would also probably insure her good behavior for a long 

time yet to come ; and he added : 

Neither the safety of this country, or the ballance and peace of 
Europe requires that Great Britain should be at all more reduced than 
she in fact is. And it is by avoiding that distraction of counsels and 
corruption of manner which have brought her down that America can 
hope to rise, or long enjoy the blessings of a revolution which under 
the auspices of Heaven she has gloriously compleated. 

Here was a temper prophetic of the Federalist to be; the Revo- 
lutionist, as well as the states'-rights man, was moving with the cur- 
rent of events, open-eyed to new conditions. No sentimentalist, 
he would let the dead past bury its dead. On the question of rati- 
fying the provisional articles without waiting for the definitive 
treaty, " Mr. Elseworth ", Madison reports, 2 was strenuous for 
the obligation and policy of going into an immediate execution of 
the treaty. He supposed that a ready and generous execution on 
our part w? accelerate the like on the other part." For some reason, 
when a treaty of amity and commerce with Russia was up, he 
made and carried, Madison opposing, a motion to limit it to fifteen 
years. 3 But his views on foreign affairs seem to have been, as a 
rule, liberal and unprovincial, and not without enlightenment and 
insight. Early in May he wrote to his colleague, Wolcott, who had 
gone home 4 : 

Nothing yet appears to induce a suspicion that the treaty will fail 
of being carried into effect, on both sides, as fast as the nature of the 
case will admit. Certainly, we cannot wish to see it violated or 
annulled; nor has Great Britain so much reason to be dissatisfied, under 
all circumstances, as North, Fox, and their partisans pretend, — for their 
object probably is to hunt down the present minister, and to transfer 
the popular odium from the criminal to the executioner. If Great 
Britain, induced thereto by the folly of the former administration, must 
make us independent of herself, it is wise in her to do so with grace, 
and in a manner that shall also keep us independent of France. 
May 13, 1783, Trumbull Papers. 

"April 14, Writings of Madison (Hunt's ed.), I, 450. 

3 Secret Journals, III, 350-354. 

4 May 6. Wood Manuscript. The Honorable Joseph Wood, who was Ells- 
worth's son-in-law, left in manuscript a lengthy life of the chief justice. Some- 
times tedious, nearly always dry and prosy, it contains, however, more informa- 
tion concerning Ellsworth's personal history and characteristics than any other 
single piece of writing. 
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He was no such Anglophobe as Rutledge and others were plainly 
showing themselves to be, and had not in him the making of a 
partizan of France. But neither, on the other hand, was he enam- 
ored like Hamilton of the British system. When news came of the 
famous coalition of Lord North with the Whigs, he wrote to 
Trumbull 1 : 

The packet . . . brings a list of the new British Ministry established 
the 2 d of April, which I take the liberty to inclose. From the strange 
coalition of which it is formed, there is little reason to doubt but that 
another change, of a partial nature, will follow as soon as the present 
convulsed state of that nation shall have subsided. Lord North, who 
is the fixed favorite of his sovereign and a man of the most system, 
business and address, will easily find means to lay aside M r Fox and his 
coadjutors when he can well do without them, as he has already done 
with regard to one set of opponents whom he let come forward to 
perish in the odium of executing measures which himself had rendered 
necessary. 

He served, again with Hamilton and Madison for colleagues, on 
the committee which had in charge the general subject of neutrality 
agreements. 2 But the most distinguished conjunction of the three 
names was on still another committee, appointed early in April, " to 
provide a system for foreign affairs, for Indian affairs, for military 
and naval establishments ; and also to carry into execution the regu- 
lation of weights and measures and other articles of the Confedera- 
tion not attended to during the war ". 3 The task was nothing less 
than the devising of a complete system of permanent administration. 
The honor of being joined with such men, in such employment, can 
scarcely have come to Ellsworth unless it came for one of two good 
reasons : he was either judged by his fellows in Congress to be one 
of the three men in their number worthiest of high offices, or he was 
taken as the foremost of New England's representatives. 

He continued to be called on for such high services throughout 
the spring, and until the busy session came to its humiliating close. 
He himself does not seem to have foreseen or dreaded any such 
emeute as that which drove the delegates away from Philadelphia. 
His letters contain no such gloomy forebodings of the conduct of 
the unpaid troops as Madison's are filled with. He had written to 
Wolcott, early in May, 4 that three months' pay would probably be 
made to the army on disbandment, one-third in cash, the rest in Mr. 
Morris's notes; and that Morris would remain in office until all his 

'June 4, 1783, Trumbull Papers. 

2 Secret Journals, III, 366-368. 

3 Writings of Madison (Hunt's ed.), I, 441. 

* May 6, 1783. Wood Manuscript. See also Ellsworth to Trumbull, May 13, 
1783, Trumbull Papers. 
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engagements should be fulfilled. When the question arose, whether 
to discharge the troops or merely give them furloughs, he was for 
discharging them at once. Even so late as June 18, 1783, he was 
writing to Trumbull, apparently without uneasiness 2 : " The furlow'd 
part of the army are on their way home. Some are arrived here 
from the southward. They receive three months' pay, but all in M r 
Morris's notes which run six months." Yet it was but three days 
later that a band of about five hundred mutinous soldiers of the 
Pennsylvania line surrounded the state-house where Congress was 
sitting, and with arms in their hands demanded a settlement of their 
accounts. Sitting under the same roof was the executive council of 
Pennsylvania ; and to this body Congress sent at once a committee — 
Hamilton, Ellsworth, and Peters — to take order for the calling out 
of the state militia. But the council would not act. Congress finally 
adjourning, the troops permitted the members to disperse. Reas- 
sembling that evening, Congress voted that in case no means should 
be found to put down the rioting the President should summon them 
to meet at Princeton or at Trenton. Hamilton and Ellsworth, 
serving as a committee of conference with the Pennsylvania authori- 
ties, failed to bring them to any determined action, and the President 
issued his summons. At the end of June, therefore, Congress reas- 
sembled at Princeton. Hamilton, for' the committee, made a report 
which seemed to reflect severely on the Pennsylvania authorities, and 
on complaint from the council Ellsworth merely moved a resolve 
which exonerated that timid body from any active part in the insult 
to Congress. Another committee, Hamilton, Ellsworth, and Bland, 
reported an order to General Howe to march on Philadelphia ; but 
Washington, deeply mortified at what had happened, was already 
taking measures to put down the mutiny. 3 Congress was not further 
molested, and Ellsworth remained at Princeton about a fortnight 
longer. Late in July, the two Huntingtons arrived, and Samuel 
Huntington took his place on the committee to consider New York's 
proposal of a general convention. 

This was the end of Ellsworth's services in Congress.' 1 Writing 
to Trumbull on July io, s he gave, in his usual matter-of-fact way, 
a moderate version of what had happened, and added : 

'May 20. Writings of Madison (Hunt's ed.), I, 468. 

2 Trumbull Papers. 

3 Journals of Congress, VIII, 279-287, 292; Writings of Madison (Hunt's 
ed.), I, 482-484 ; Bancroft, History of the United States, VI, 97 ; Diplomatic 
Correspondence , 1783-1789, I, passim. 

* For other services of Ellsworth in Congress in this period, see Journals of 
Congress, VIII, 91, 124-125, 176-177, 261. 
5 Trumbull Papers. 
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How long Congress will remain here is uncertain. They will hardly 
return to Philadelphia without some assurances of protection, or even 
then with intention to stay longer than till accommodations shall be 
elsewhere prepared for a fixed residence. 1 But, Sir, it will soon be of 
very little consequence where Congress go, if they are not made re- 
spectable as well as responsible, which can never be done without 
giving them a power to perform engagements as well as make them. 
It was indeed intended to have given them this power in the confedera- 
tion, by declaring their contracts and requisitions for the common de- 
fence sacredly binding on the States; but in practice it amounts to 
nothing. Most of the States recognize these contracts and comply with 
the requisitions so far only as suits their particular opinion and con- 
venience; and they are the more disposed at present to go on in this 
way from the inequalities it has already produced, and a mistaken idea 
that the danger is over; not duly reflecting on the calamities of a 
disunion and anarchy, or their rapid approach to such a state. There 
must, Sir, be a revenue some how established that can be relied on and 
applied for national purposes as the exigencies arise, independant of 
the will or views of a single State, or it will be impossible to support 
national faith or national existance. The powers of Congress should 
be defined, but their means must be adequate to the purposes of their 
institution. It is possible there may be abuses and misapplications ; still 
it is better to hazard something than to hazard all. 

It is not surprising that he was unwilling to come back to Con- 
gress, 2 or that, the next year, he also declined an election to the Board 
of Treasury, a commission set up for the management of the finances, 
in place of Robert Morris, who had finally withdrawn — or, as he 
himself probably considered, escaped. 3 The choice of Ellsworth 
to this office by his former associates was a high tribute to his 
capacity, but not to his shrewdness. His severe judgment of the 
Confederation is even more convincing than Hamilton's, who went 
home in complete despair of it ; for Ellsworth, never given to cross- 
ing bridges until he got to them, had come to his conclusions slowly. 
Always accepting dutifully the tasks assigned him, he had done his 
part well in the civil business of the strife for independence. Hold- 
ing, doubtless, that to each day its own evil is sufficient, he had 
not pressed forward in time of war to grapple with the problems of 
the hoped-for peace. Now, however, that peace was come, even his 
unhasting and conservative intelligence could not longer fail to see 

* Ellsworth had been on the committee to consider the question of perma- 
nent residence, but the subject was postponed until autumn. Journals of Con- 
gress, VIII, 271. 

In May, 1783, he was elected for the year beginning November 30, 1783. 
He resigned, however, and another was elected in his place. Roll of State 
Officers and Members of General Assembly of Connecticut, 460. 

'The Board was instituted May 28, 1784, and six days later Daniel of St. 
Thomas Jenifer, Ellsworth, and William Denning were elected commissioners. 
Journals of Congress, IX, 255-256, 309. 
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that there must be some very radical changes. Perhaps his gift of 
shrewd and practical analysis enabled him to see also that the time 
was not yet quite at hand; or perhaps, on the contrary, we must 
conclude that he Was lacking in that rare, militant ardor of reform 
with which Hamilton was so abundantly endowed. At any rate, 
until the time was fully come, and through the tireless labors of 
Madison and Hamilton and Washington and a half-dozen other 
kindred spirits a great occasion was prepared, Ellsworth had no 
part — certainly no conspicuous part — in the movement for a new 
and stronger Constitution. He passed, instead, quietly back into the 
labors of his profession and the service of his state. 

William Garrott Brown. 



